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2ol st AARE Y82 2714, T EESIEE B (TCEs/EoF) 2] B3of et 24| FaF Ak, A2HHS
A3, 2007. 12. F=x.
3R 49 00ARE SASYT ATAE FHOR AAH Lolo} B TRAES Sestglon,
71 A3Eo] Indigenous Heritage and Intellectual Property : Genetic Resources, Traditional Knowledge and
Folklore(Silke von Lewinski, 2007) ol & =|o] 9o, g4 F-sAet ddh A7l F&stal Q= oA
Edaleiote] 49 ABA FEAC] Bl WL, 0§51 o] FETo] GlolA] Folalof I AepEe
ofsf Wik ﬁ:ﬁ} o]& o] At} (Emily Hudson, "Cultural Institutions, Law and Indigenous Knowledge: A
Legal Primer on the Management of Australian Indigenous Collectionsy, The University of MELBOURNE,
ipria, 2006.). ©] HFo]| 21%(Shubha Chaudhuri, "Intellectual Property Management in an Ethnomusicology
Archives, WIPO, 2009), w]=-(Martin Skrydstrup , "Towards Intellectual Property Guidelines and Best
Practices for Recording and Digitizing Intangible Cultural Heritage — A Survey of Codes, Conduct and
Challenges in North Americas, WIPO, 2009) % thofst 5}'7}01]*] H] 523t A-E7) o] ol H L),
4 AL A g A Ao A o] AR A thelids S5 & TR AR =97F A H AL glon,
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5_ Convention for the Safeguarding of Intangible Cultural Heritage, Article 12 - Inventories
1. To ensure identification with a view to safeguarding, each State Party shall draw up, in a manner geared
to its own situation, one or more inventories of the intangible cultural heritage present in its territory.
These inventories shall be regularly updated.
2. When each State Party periodically submits its report to the Committee, in accordance with Article 29, it
shall provide relevant information on such inventories.
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8_ Article 2 - Definitions.
1. The ‘intangible cultural heritage’ means the practices, representations, expressions, knowledge, skills - as
well as the instruments, objects, artefacts and cultural spaces associated therewith — that communities, groups
and, in some cases, individuals recognize as part of their cultural heritage.

9_ Article 2 - Definitions.
2. The ‘intangible cultural heritage’, as defined in paragraph 1 above, is manifested inter alia in the following
domains: (a) oral traditions and expressions, including language as a vehicle of the intangible cultural
heritage; (b) performing arts; (c) social practices, rituals and festive events; (d) knowledge and practices
concerning nature and the universe: (e) traditional craftsmanship.
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10_ Article 2 - Definitions.
1. The ‘intangible cultural heritage ... This intangible cultural heritage, transmitted from generation to
generation, is constantly recreated by communities and groups in response to their environment, their
interaction with nature and their history, and provides them with a sense of identity and continuity, thus
promoting respect for cultural diversity and human creativity.

11_ P E8kgAr E= HMEX] A3} [P, SUT GENERIS FORMSO|| T3l 4+= Christopher Arup, “How Are the
Different Views of Tradktinal Knowledge Linked by International law and Global Governance?”, Christoph
Antons (ed), "Traditional Knowledge, Traditional Cultural Expressions and Intellectual Property law in the
Asia-Pacific Region, Kluwer law International BV, 2009., p.73-74.

12_ Christoph Antons, "The International Debate about Traditional Knowledge and Approaches in the Asia-
Pachifc Region,, Christoph Antons (ed), "Traditional Knowledge, Traditional Cultural Expressions and
Intellectual Property law in the Asia-Pacific Regiony, Kluwer law International BV, 2009., p.51.

13_ WIPO, Revised Draft Provisions for the Protection of Traditional Cultural Expressions/Expressions of Folklore
ARTICLE 1: SUBJECT MATTER OF PROTECTION
(a) Traditional cultural expressions or expressions of folklore are any forms, whether tangible and
intangible, in which traditional culture and knowledge are expressed, appear or are manifested, and
comprise the following forms of expressions or combinations thereof:

(i) verbal expressions, such as: stories, epics, legends, poetry, riddles and other narratives: words,
signs, names, and symbols;

(i) musical expressions, such as songs and instrumental music:

(iii) expressions by action, such as dances, plays, ceremonies, rituals and other performances, whether
or not reduced to a material form: and,

(iv) tangible expressions, such as productions of art, in particular, drawings, designs, paintings (including
body-painting), carvings, sculptures, pottery, terracotta, mosaic, woodwork, metalware, jewelry,
baskets, needlework, textiles, glassware, carpets, costumes; handicrafts; musical instruments: and
architectural forms;

which are:

- (aa) the products of creative intellectual activity, including individual and communal creativity:

— (bb) characteristic of a community’s cultural and social identity and cultural heritage; and

- (cc) maintained, used or developed by such community, or by individuals having the right or
responsibility to do so in accordance with the customary law and practices of that community.
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14_ For the purpose of these principles only, the term ‘traditional knowledge’ refers to the content or substance
of knowledge resulting from intellectual activity in a traditional context, and includes the know-how,
skills, innovations, practices and learning that form part of traditional knowledge systems, and knowledge
embodying traditional lifestyles of indigenous and local communities, or contained in codified knowledge
systems passed between generations. It is not limited to any specific technical field, and may include
agricultural, environmental and medicinal knowledge, and any traditional knowledge associated with genetic
resources.

15_ Christoph Antons, "The International Debate about Traditional Knowledge and Approaches in the Asia—
Pachifc Regiony, Christoph Antons (ed), Traditional Knowledge, Traditional Cultural Expressions and
Intellectual Property law in the Asia—Pacific Region,, Kluwer law International BV, 2009,

16_ WIPOOIIA1 €] =9] W82 ICH Y@oPe] FHEahfial Auks 23abA] S8kl §let. o] 7|ddor
WIPO7} @A o] A A A BB A Al 2l4a}al, Ax=rE52] olaletAl ol Hal9lct= ghA| wiiel A
og ok

17_ Christoph Antons, p.39. “...holistic concepts of knowledge and knowledge transmission and they

encompass everything from artistic, literary and oral cultural expressions to signs and symbols to traditional
medicines, plants, agricultural knowledge and knowledge about biodiversity and the environment.”
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18_ ICH ool A e TR EsHHARS: g ook dpoll A 4tE ofn] 354, “L&, Hele A8kl Sick. “that
communities, groups and, in some cases, individuals recognize as part of their cultural heritage.”

19_ Article 15 participation of communities, groups and individuals
Within the framework of its safeguarding activities of the intangible cultural heritage, each State
Party shall endeavour to ensure the widest possible participation of communities, groups and, where
appropriate, individuals that create, maintain and transmit such heritage, and to involve them actively in its
management.

20_ Measures for the protection of national traditional cultural expressions/expressions of folklore should be
for the benefit of the indigenous peoples and communities, individual groups, families, tribes, nations and
traditional and other cultural communities or the nation/ or the countries, to which a traditional cultural
expression/expression of folklore is specific
a) in whom the custody, care and safeguarding of the TCEs/EoF are [entrusted] existing in accordance with

their customary law [and] or practices: and
b) who maintain, control, use or develop the traditional cultural expressions/expressions of folklore as being
[characteristic] authentic and genuine of their cultural and social identity and cultural heritage.

21_ Protection of traditional knowledge should benefit the communities who generate, preserve and transmit
the knowledge in a traditional and intergenerational context, who are associated with it and who identify
with it in accordance with Article 4. Protection should accordingly benefit the indigenous and traditional
communities themselves that hold traditional knowledge in this manner, as well as recognized individuals
within these communities and peoples. Entitlement to the benefits of protection should, as far as possible
and appropriate, take account of the customary protocols, understandings, laws and practices of these
communities and peoples.
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22_ Article 2 - Definitions.
3. ‘Safeguarding’ means measures aimed at ensuring the viability of the intangible cultural heritage,
including the identification, documentation, research, preservation, protection, promotion, enhancement,
transmission, particularly through formal and non-formal education, as well as the revitalization of the
various aspects of such heritage.
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24_ ARTICLE 3: ACTS OF MISAPPROPRIATION (SCOPE OF PROTECTION).



25_ ARTICLE 3: ACTS OF MISAPPROPRIATION (SCOPE OF PROTECTION)
Traditional cultural expressions/expressions of folklore of particular value or significance
(a) In respect of traditional cultural expressions/expressions of folklore of particular cultural or spiritual
value or significance to a community, and which have been registered or notified as referred to in

Article 7, there shall be adequate and effective legal and practical measures to ensure that the relevant

community can prevent the following acts taking place without its free, prior and informed consent:

() in respect of such traditional cultural expressions/expressions of folklore other than words, signs, names
and symbols:

- the reproduction, publication, adaptation, broadcasting, public performance, communication to the
public, distribution, rental, making available to the public and fixation (including by still photography)
of the traditional cultural expressions/expressions of folklore or derivatives thereof;

- any use of the traditional cultural expressions/expressions of folklore or adaptation thereof which 299
does not acknowledge in an appropriate way the community as the source of the traditional cultural
expressions/expressions of folklore;

- any distortion, mutilation or other modification of, or other derogatory action in relation to, the ;I;
traditional cultural expressions/expressions of folklore; I'-I‘g
- the acquisition or exercise of IP rights over the traditional cultural expressions/expressions of folklore Jo
or adaptations thereof; rl?.'o.

(i) in respect of words, signs, names and symbols which are such traditional cultural expressions/
expressions of folklore, any use of the traditional cultural expressions/expressions of folklore or
derivatives thereof, or the acquisition or exercise of IP rights over the traditional cultural expressions/
expressions of folklore or derivatives thereof, which disparages, offends or falsely suggests a connection
with the community concerned, or brings the community into contempt or disrepute:

Other traditional cultural expressions/expressions of folklore

(b) In respect of the use and exploitation of other traditional cultural expressions/expressions of folklore
not registered or notified as referred to in Article 7, there shall be adequate and effective legal and
practical measures to ensure that:

(i) the relevant community is identified as the source of any work or other production adapted from the
traditional cultural expression/expression of folklore:

(i) any distortion, mutilation or other modification of, or other derogatory action in relation to, a
traditional cultural expression/expression of folklore can be prevented and/or is subject to civil or
criminal sanctions;

(iii) any false, confusing or misleading indications or allegations which, in relation to goods or services that
refer to, draw upon or evoke the traditional cultural expression/expression of folklore of a community,
suggest any endorsement by or linkage with that community, can be prevented and/or is subject to civil
or criminal sanctions; and

(iv) where the use or exploitation is for gainful intent, there should be equitable remuneration or benefit-
sharing on terms determined by the Agency referred to in Article 4 in consultation with the relevant
community; and Secret traditional cultural expressions/expressions of folklore

(c) There shall be adequate and effective legal and practical measures to ensure that communities have
the means to prevent the unauthorized disclosure, subsequent use of and acquisition and exercise of 1P
rights over secret traditional cultural expressions/expressions of folklore.
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26_ 1TYAJoFe] 1982 AZHARe FmdhtAtel ¥ WelE HRI) s Ao ' qpstkar glokar gt
T}.Christoph Antons (ed.), p.53.
27_ ARTICLE 5: EXCEPTIONS AND LIMITATIONS
(a) Measures for the protection of TCEs/EoF should:
(iii) not apply to utilizations of TCEs/EoF in the following cases:
- the making of recordings and other reproductions of TCEs/EoF for purposes of their inclusion in an
archive or inventory for noncommercial cultural heritage safeguarding purposes; and



o

i}

to] migdEfofof

H
jE

0]—0

A e

S|
S/

h8l

3 2710] A

3} 71712, ozlol o] o)

1 Jéq"z&

2819 Ate| CIX|Ed Of7}o| ELo} RIHRHALY

2. BBCO| ARl 2AL

5] Fgel] Ut 4=

=]
=

28 FaFPEIA 715A] AIE, KBS 94



